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I. Introduction 

 

In recent years, the law and politics surrounding international investment protection, including 

investment arbitration, have triggered a flurry of debates more divisive than any other topic in 

international economic law.1 Indeed, other topics—such as the World Trade Organization’s 

(“WTO”) Doha-Round, the International Monetary Fund’s (“IMF”) Policy for Exceptional Access 

Lending reform,2 the February 2016 Argentinian hedge funds deal to absolve its multi-billion 

dollar debt,3 or the fundamental challenges to anti-dumping law due to the upcoming legal 

transition of China from a so called non-market to a market economy4—wield a far greater 

potential for global economic impact and create considerable systemic challenges to the 

international economic system. Nevertheless, legal scholars and the general public alike 

concentrate their debates to a large degree on the single topic of international investment law. 

																																																								
* Professor of Public Law, European Law, and International Economic Law, director of the Institute for Economic 
Law, and Director of the Transnational Economic Law Research Center (TELC) at the School of Law of the University 
of Halle-Wittenberg. Contact: christian.tietje@jura.uni-halle.de. 
** Lecturer and Senior Researcher for TELC at the Law School of the University of Halle-Wittenberg; Research 
Associate at the Asia School of Business. Contact: kevin.crow@jura.uni-halle.de. 
1 See eg, Catharine Amirfar and Julian Fouret, ‘The Current State and Future of International Arbitration: Regional 
Perspectives’ [2015] International Bar Association Report, Arb 40 Subcommittee; Michele Potestá, ‘Legitimate 
Expectations in Investment Treaty Law: Understanding the Roots and the Limits of a Controversial Concept’ (2013) 
28(1) ICSID Rev 88; Anthea Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of 
States’ (2010) 104(2) Am J Int L 179; Susan D. Franck, ‘The Legitimacy Crisis in Investment Treaty Arbitration: 
Privatizing Public International Law Through Inconsistent Decisions’ (2005) 73 Fordham L Rev 1521. 
2 International Monetary Fund Report, ‘The Fund’s Lending Framework and Sovereign Debt—Further 
Considerations’, [April 2015] IMF 1-3; see also IMF Survey, “IMF Reforms Policy for Exceptional Access Lending,” 
29 January 2016, <http://www.imf.org/external/pubs/ft/survey/so/2016/POL012916A.htm> accessed 9 October 2016. 
3 Alexandra Stevenson and Jonathan Gilbert, ‘Argentina Reaches Deal With Hedge Funds Over Debt,’ New York 
Times (New York, 29 February 2016) <http://www.nytimes.com/2016/03/01/business/dealbook/argentina-reaches-
deal-with-hedge-funds-over-debt.html?_r=0> accessed 9 October 2016. 
4 See, eg, Laura Puccio, ‘Granting Market Economy Status to China: An Analysis of WTO Law and of Selected WTO 
Members’ Policy’ [November 2015] European Parliamentary Research Service, PE571.325 
<http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/571325/EPRS_IDA(2015)571325_EN.pdf> accessed 9 
October 2016. 
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Any attempt to identify the exact reasons for this almost overwhelming interest would be 

speculative at best. However, it is fair to assume that to a large degree, public debate is setting the 

agenda, and much of that debate is fostered and conducted by non-governmental organizations 

(“NGOs”), such as IIED,5 IISD,6 S2B,7 and CISDL.8 Indeed, many of these same organizations 

have influenced the trajectory for certain academic writing.9 Whether this is a development to 

welcome or to criticize shall be left open at this juncture. Instead, this Chapter seeks to elucidate 

the dilemma of the current reform debate in the context of what we will refer to as “vagueness” in 

international law generally and international investment law specifically. Vagueness in any legal 

text is somewhat of a double-edged sword. On the one hand, vagueness is necessary to keep law 

flexible, especially with respect to unforeseen disputes or political challenges, but on the other 

hand, it can leave stakeholders uncertain of what the law prescribes, and can be exploited by the 

clever lawyers of special interest groups.10 

 

																																																								
5 Foundation for International Institute for Environment and Development. See eg M.K. Suleimenov and Y.B. Osipov, 
‘Governance for Oil and Gas Contracts in Kazakhstan’ [2010] IIED <http://pubs.iied.org/G02760/> accessed 2 
October 2016. 
6 International Institute for Sustainable Development. See eg Harm Schepel, ‘Recasting Rules and Exceptions? On the 
Relationship Between Regulatory Sovereignty and International Investment Law’  (2016) 7(3) Investment Treaty 
News 9, IISD <http://www.iisd.org/sites/default/files/publications/iisd-itn-august-2016-english.pdf> accessed 9 
October 2016. 
7 Seattle to Brussels Network. See eg ‘ISDS: Courting Foreign Investors: Why the Commission’s Proposal for an 
“Investment Court System” Still Fails to Address the Key Problems of Foreign Investors’ Privileges’ [9 September 
2015] Analysis by the S2B Network. 
8 Centre for International Sustainable Development Law. See eg Marie-Claire Cordonier Segger, Markus W Gehring 
and Andrew Newcombe (eds), Sustainable Development in World Investment Law (Kluwer Law International 2010); 
Michael Kerr, Richard Janda and Chip Pitts, Corporate Social Responsibility: A Legal Analysis (LexisNexis 2009); 
K. Khoday and U. Natarajan, ‘Fairness and International Environmental Law from Below: Social Movements and 
Legal Transformations in India’ (2012) 25 Leiden J Int L 415; Andrew Newcombe and Luis Paradell, Law and 
Practice of Investment Treaties: Standards of Treatment (Kluwer Law International 2009). 
9 See eg Marie-Claire Cordonier Segger and Markus W. Gehring, ‘Making Progress? Climate Change, Sustainable 
Development, and International Trade and Investment Law’ in Charlotte Streck and Davida Freestone (eds), Legal 
Aspects of Carbon Trading: Kyoto, Copenhagen and Beyond (OUP 2009); Martin Endicott, ‘Investment in ICSID: 
Development Lessons for the WTO?’ in Markus W. Gehring and Marie-Claire Cordonier Segger (eds), Sustainable 
Development in World Trade Law (Kluwer Law International 2005); Mario Prost, ‘Is the European Union Becoming 
More Sustainable? in Markus W. Gehring and Marie-Claire Cordonier Segger (eds), Sustainable Development in 
World Trade Law (Kluwer Law International 2005); see generally Andrea K. Bjorklund and August Reinisch, 
International Investment Law and Soft Law (Edward Elgar 2012). 
10 See generally Pia Eberhardt and Cecilia Olivet, ‘Profiting From Injustice: How Law Firms, Arbitrators, and 
Financiers are Fueling and Investment Arbitration Boom’ [2012] Corporate Europe Observatory and Transnational 
Institute Report <https://www.tni.org/files/download/profitingfrominjustice.pdf> accessed 9 October 2016. 
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The aim of this Chapter is not, however, to engage too thoroughly in a discussion of the pros and 

cons of investment protection and its respective reform proposals. Instead, this Chapter’s primary 

aim is to explore the systemic problems that plague provision-dependent proposals themselves, so 

long as they operate within the current international investment system. After beginning with a 

background on “vagueness” in law, both generally and in the international investment system (II), 

this Chapter will address the fundamental question of why we need new investment disciplines in 

the first place (III). It will then analyze the most prominent reforms in the current international 

investment landscape (IV) before drawing preliminary conclusions on the degree of effectiveness 

these reforms may have in addressing the concerns of stakeholders while maintaining congruency 

within the existing international investment system (V). The Chapter will then elucidate the 

structural problems with the current reform proposals (VI) and demonstrate that a symmetrical 

approach could alleviate these problems (VII) before concluding that current reform proposals 

cannot stand because they run counter to the logic of the existing international investment system 

(VIII). 

 

II. Background 

 

Overall, and leaving details aside for a moment, the landscape of current reform proposals on 

substantial investment protection and investor-state dispute settlement (“ISDS”) is dominated by 

the following concerns: ensuring policy space for States (and the EU); clarifying vague legal terms 

such as fair and equitable treatment; restricting the possibility for investors to rely on indirect 

expropriation in order to gain compensation; and abolishing the current mechanism of arbitration 

in favor of a more democratically legitimate and accountable court system, which would include 

an appeals mechanism. Vagueness in the law plays a role in all of these concerns, and accordingly, 

this section will provide a background on the problem of vagueness in free trade agreements 

(“FTAs”) and bilateral investment treaties (“BITs”) (A), and the use of vagueness in law more 

generally (B). 

 

 

 

 



	 4 

A. Vagueness of BIT Provisions 

 

Traditionally, the vast majority of BIT and FTA investment provisions have neglected to 

incorporate specific details for what may constitute, for example, an infringement on a state’s right 

to regulate,11 an unfair or unequitable treatment,12 or an indirect expropriation.13 Instead, these 

concerns (and resulting concerns about how to assess the foreseeability of a tribunal’s 

interpretation of a given BIT provision) have been a mainstay in the arguments of both states and 

investors in a long list of investment arbitral tribunal awards.14 In many cases, ambiguities have 

given rise to problematic and controversial decisions. For example, the ICSID tribunal in CMS v. 

Argentine Republic, while ultimately rejecting Argentina’s interpretation of the fair and equitable 

treatment standard, explicitly stated that the Argentina-United States BIT, 

 

like most bilateral investment treaties, does not define the standard of fair and 

equitable treatment and to this extent Argentina’s concern about it being somewhat 

vague is not entirely without merit.15 

 

The concerns about the unpredictability of ambiguity have been echoed by commentators, such as 

Olivet and Eberhardt, who cite Gus Van Harten’s work on procedural fairness in investment 

arbitration in arguing that investment rules are 

 

																																																								
11 See Section IV(a) of this Chapter. 
12 Ibid at IV(e). 
13 Ibid at IV(b). 
14 See, eg, BG Group PLC v The Republic of Argentina, UNCITRAL, Final Award 24 December 2007; TSA Spectrum 
de Argentina S.A. v Argentine Republic, ICSID Case No ARB/05/5, Award, 19 December 2008; SUAR International 
SA v Republic of Argentina, ICSID Case No ARB/04/4, Award, 22 May 2014; Philip Morris Brands Sàrl, Philip 
Morris Products S.A. and Abal Hermanos S.A. v Oriental Republic of Uruguay, ICSID Case No ARB/10/7, Award, 8 
July 2016;  Mondev International Ltd. v United States of America, ICSID Case No ARB(AF)99/2, Award, 11 October 
2002; InterTrade Holding GmbH v The Czech Republic, PCA Case No 2009-12, Final Award, 23 May 2012; Bernard 
Friedrich Arnd Rüdiger Von Pezold et al v Republic of Zimbabwe, ICSID Case No ARB 10/15, Award, 28 July 2015; 
Plama Consortium Ltd. v Republic of Bulgaria, ICSID Case No ARB/03/24, Award, 27 August 2008; EnCana 
Corporation v Republic of Ecuador, LCIA Case. No UN3481, UNCITRAL, Award, 3 February 2006; ADC Affiliate 
and ADC & ADMC Management Ltd. v Republic of Hungary, ICSID Case No ARB/03/16, Award, 27 September 
2006. These are just some of the examples used in this Chapter; there are many others. 
15 CMS v Argentine Republic, ICSID Case No ARB/01/8, Award, 12 May 2005, para 273. 
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[c]ertainly…too broad in scope, vaguely phrased, and contain provisions that allow 

corporations the right to sue governments even when their actions are meant to 

protect people’s basic rights or the environment.16 

 

Nevertheless, vagueness in international investment law is also somewhat of a necessity; it 

manifests a well-known contract theory problem regarding how to best deal with uncertainty.17 In 

investment treaty law, the state gives up ex ante a commitment to protect investments in its territory 

in exchange for ex post flexibility, through vague provisions, in order to uphold the efficiency of 

the treaty.18 As Anne van Aaken puts it, states essentially “trade credibility for sovereignty” in 

transactions necessary in order to attract investment.19 

 

Moreover, it is crucial to understand that the original purpose of the most frequently arbitrated BIT 

and FTA provision, the fair and equitable treatment standard,20 was to “fill the gaps” that might 

occur should the guarantees of compensation evade applicability in a case of expropriation or 

discrimination.21 Accordingly, vague provisions such as the fair and equitable treatment standard, 

properly understood, are legal mechanisms designed to adopt to changing circumstances and 

situations. The “vagueness” of such provisions can perhaps be most adequately justified by general 

																																																								
16 Cecilia Olivet and Pia Eberhardt, ‘Arbitrators’ Role in the Recent Investment Arbitration Boom’ (2013) 3(3) 
Investment Treaty News (ITN), <http://www.iisd.org/sites/default/files/publications/iisd_itn_march_2013_en.pdf> 
accessed 9 October 2016, citing Pia Eberhardt and Cecilia Olivet, Profiting From Injustice: How Law Firms, 
Arbitrators, and Financiers are Fueling and Investment Arbitration Boom, ch 4, Corporate Europe Observatory and 
Transnational Institute Report (2012), <https://www.tni.org/files/download/profitingfrominjustice.pdf> accessed 9 
October 2016. This source ultimately bases this Olivet and Eberhardt’s assertion on Gus Van Harten, Investment 
Treaty Arbitration, Procedural Fairness, and the Rule of Law, ch 20, in Stephan W. Schill (ed), International 
Investment Law and Comparative Public Law, (OUP 2012). 
17 See Robert E. Scott and Paul B Stephan, The Limits of Leviathan: Contract Theory and the Enforcement of 
International Law (CUP 2006). 
18 See Anne van Aaken, ‘International Investment Law Between Commitment and Flexibility: A Contract Theory 
Analysis’ (2009) 12 J Int Econ L 2, 507-38. 
19 Ibid at 509. 
20 The FET standard has been around almost as long as investment treaty arbitration and is still a frequently litigated 
“evolving” standard. Marcela Klein Bronfman, ‘Fair and Equitable Treatment: An Evolving Standard’ (2006) 10 Max 
Planck YB of UN L 609, 613-15. See also The Havana Charter, April 1948, art 11(2) (stating that foreign investments 
should be granted “just and equitable treatment”) <https://www.wto.org/english/docs_e/legal_e/havana_e.pdf> 
accessed 9 October 2016; ‘OECD Draft Convention on the Protection of Foreign Property’ (1968) 2(2) Int Lawyer 
331-53. 
21 See Sabrina A. Bandali, Understanding FET: The Case for Protecting Contract-Based Legitimate Expectations, in 
Ian A. Laird, Borzu Sabahi, Frédéric G. Sourgens and Todd J. Weiler (eds), Investment Treaty Arbitration, vol 7, 133-
164 (Juris 2014). 
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considerations of “treaties over time.” As Georg Nolte, the Rapporteur of the International Law 

Commission on the project Treaties over Time, explains: 

 

The general question of ‘treaties over time’ reflects the tension between the 

requirements of stability and change in the law of treaties. On the one hand, it is 

generally the purpose of the law of treaties to provide stability in the face of 

evolving circumstances. On the other hand, legal systems must also leave room for 

the consideration of subsequent developments in order to ensure meaningful respect 

for the agreement of the parties and identification of its limits.22 

 

Any assessment of the new proposals for international investment reform, including but not limited 

to the fair and equitable treatment standard, should be based on these general considerations.  

 

B. Law and “Vagueness” 

 

In the broader context of law as both a domestic and international discipline, vagueness with 

respect to legal terms is not at all unusual. To the contrary, by the very nature of the medium 

through which it exists (language), law inevitably contains an element of vagueness. As H.L.A. 

Hart puts it: “In all fields of experience, not only that of rules, there is a limit, inherent in the nature 

of language, to the guidance which general language can provide.”23 Naturally, the inherent 

vagueness in the medium of language affects all proposed reforms to standard investment treaty 

practice because all proposed reforms utilize the same medium. 

 

The inherent vagueness of law as a medium also generates an inherent necessity for interpretation 

if law is to have efficacy. This necessity—classically embodied by Montesquieu’s description of 

a judge as “the mouth that pronounces the words of the law”24—begs the question of whether the 

power of the arbitrator in the international investment system is appropriately balanced by other 

																																																								
22 George Nolte, Special Rapporteur of the International Law Commission (“ILC”), Treaties Over Time In Particular: 
Subsequent Agreement and Practice, Annex I, 152 (ILC 2008). 
23 H.L.A. Hart, The Concept of Law, 126 (OUP 1961). 
24 “[L]a bouche qui prononce les paroles de la loi.” Charles de Secondat, Baron de Montesquieu, De l‘Esprit des Lois 
(1748). 
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traditional sources of law, i.e., a legislator and an executive.25 As such, the democratic legitimacy 

of arbitration as a method for dispute settlement can be called into question: Unlike the domestic 

judicial systems of most democracies—wherein a legislator draws its legitimacy through public 

vote and the judiciary interprets the laws of the legislator, which can then in turn be altered again 

by the legislator after judicial interpretation—an international investment tribunal interprets a trade 

agreement which is the joint product of two or more legislators, acting on behalf of two or more 

peoples, and as such, precludes the option of quick adjustment should judicial interpretation run 

awry of legislative intent.26 (This problem could be alleviated through a symmetrical investment 

protection system, discussed later in this Chapter, because it would recalibrate the balance of 

motives between states in renegotiating BITs by allowing for counterclaims against investors 

based on damage caused to the public’s interests.) 

 

Nevertheless, the structure and rationale of the international investment protection system requires 

that the legal terms used in BITs remain rather broad. This is because, as a legal system, investment 

protection is inherently cross-sectional. Indeed, investment protection applies potentially to any 

state measure for any purpose in any economic sector.27 Specifics in BITs are therefore sparse not 

by design so much as by necessity; most specific applications of treaty terms are precluded by 

mere potentialities. Indeed, although treaty provisions on fair and equitable treatment, indirect 

expropriation, and national treatment appear to be gaining greater degrees of specificity in recent 

drafts,28 even the comparatively specific language in recent draft plurilateral investment treaties 

																																																								
25 Ibid 
26 To explain in further detail: within a typical democratic domestic system with power divided between executive, 
judicial, and legislative branches, legislation draws its legitimacy from the will of the people through democratic vote 
to accord the responsibility of drafting and enacting laws to the legislative branch. If the judicial branch within that 
system then interprets the legitimate action of the legislature in a way that is incongruent with the will of the people 
within that system, the legislature can quickly act to remedy the offending interpretation through further legislation, 
or the people can act by electing legislature who will remedy the offending interpretation. In the international 
investment system, however, unlike in the domestic process, remedying an arbitral award that is incongruent with the 
will of the people of one state through the legislature of that state is impossible without a join effort and consent from 
the people and by extension the legislature of the other international investment treaty party. Thus, although a common 
theoretical justification for the international investment system is that it draws its legitimacy from the legitimate action 
of democratically elected legislators, the function of democracy within the system is, in fact, far more limited post-
arbitral interpretation. 
27 See, eg, Omar Al Farooque and Subba Reddy Yarram, ‘Corporate Governance and Foreign Direct Investment 
Inflows: Cross-sectional International Evidence’ (2010) 2(1) Am J Finance & Accounting 1-15. 
28 See generally, eg, TPP, CETA, and TTIP, fully cited at nn 29-31. 
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such as the TPP,29 CETA,30 and TTIP31 is curbed by the use of evaluative terms such as “manifestly 

arbitrary,” “rare circumstances,” “excessive,” and “necessary.”32 Such terms call for an inevitable 

degree of subjective evaluation that tilts interpretive power squarely back toward the arbitral 

tribunal. 

 

Thus, as far as vagueness is concerned, international investment law finds itself in what might be 

described as a “Catch-22”33—all options appear to carry equally damning consequences. If the law 

remains vague, the arbitral tribunals retain an arguably illegitimate degree of power over terms 

that cannot be easily adjusted by either of the participating democracies. However, if the law veers 

too far toward specificity, the law again loses legitimacy by failing to mirror the cross-sectional 

nature of international investment, which requires flexible (vague) treaty language. 

 

III. Why Do We Need “New” or “Better” Investment Disciplines? 

 

As one may imagine based on the sections above, legitimacy and power concerns brought on by 

the inherent vagueness of language as a medium and investment law as a field have ushered the 

onset of what might be called a “crisis of legitimacy” in international investment law.34 In recent 

years in particular, arbitral awards have contributed to growing concerns regarding the balance and 

																																																								
29 Trans-Pacific Partnership Agreement (“TPP”), United States Trade Representative <https://ustr.gov/trade-
agreements/free-trade-agreements/trans-pacific-partnership/tpp-full-text> accessed 9 October 2016. The TPP has 
been signed by all parties but is not yet ratified. The 12 potential member states are, in alphabetical order, Australia, 
Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, United States, and Vietnam. 
30 Comprehensive Economic and Trade Agreement (“CETA”), European Commission on Trade 
<http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf> accessed 9 October 2016. CETA, a free 
trade agreement between Canada and the EU’s 27 Member States, has not yet entered into force, and may be 
compromised by the exit of the United Kingdom from the European Union. See, eg, Mike Blanchfield, ‘CETA in 
Jeopardy After Brexit Referendum, Experts Say’ Huffington Post Canada (Ottawa, 24 June 2016) 
<http://www.huffingtonpost.ca/2016/06/24/canada-u-s-free-trade-deals-imperilled-by-british-vote-to-leave-eu-
experts_n_10660236.html> accessed 9 October 2016. 
31 Trans-Atlantic Trade and Investment Partnership (“TTIP”). For a chapter-by-chapter guide to TTIP provisions, see 
‘The Trans-Atlantic Trade and Investment Partnership: Toward an EU-US Trade Deal’ (2015) European Commission 
Report <http://trade.ec.europa.eu/doclib/docs/2015/july/tradoc_153635.pdf> accessed 9 October 2016. The TTIP, like 
CETA, is signed but not yet ratified by both the European Union and the United States. Like CETA, the UK’s exit 
from the EU may put the agreement at jeopardy. 
32 Caronline Henckels, ‘Protecting Regulatory Autonomy Through Greater Precision in Investment Treaties: The TPP, 
CETA, and TTIP’ (2016) 19 Ox J Int Econ L 27, 30. 
33 A difficult situation for which there is no easy or possible solution. The phrase is based on Joseph Heller’s satirical 
novel of the same name: Catch-22 (Simon & Schuster 1961). 
34 See Susan D. Franck, ‘The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law 
Through Inconsistent Decisions’ (2005) 73 Fordham L Rev 1521. 



	 9 

fairness of claims in international investment law. Specifically, a large part of the debate considers 

the single directionality, or “asymmetry”, of claims that fall within the jurisdiction of arbitral 

tribunals.35 That is, international investment law provides a cause of action for investors against 

states to protect investments in a host state, but does not provide a cause of action for host states 

against investors, and generally refutes attempts by states to bring counterclaims against 

investors.36 (An alternative to this structure will be proposed in Part VII of this Chapter.) Indeed, 

ICSID decisions over the past years have all but eliminated the use of counterclaims in 

international investment arbitration,37 that is, unless an investor consents to a counterclaim, the 

state has exhausted domestic remedies, and the counterclaim is sufficiently linked to the claim.38  

 

This asymmetry presents a troubling dilemma. On the one hand, the interpretative power of 

arbitrators in international tribunals is potentially immense, and many of the provisions in the 

treaties that arbitrators interpret are vague by necessity.39 Insofar as the terms of a given investment 

treaty embody a degree of ambiguity, arbitrators are concretely bound in their tools of 

interpretation by little more than the rules of the given tribunal and the basics of treaty 

interpretation in international law, as codified in the Vienna Convention on the Law of Treaties 

(“VCLT”).40 On the other hand, states require a degree of ambiguity to maintain regulatory 

freedom or policy space. Especially recent arbitral decisions have propelled protections on the 

state’s right to regulate to the spotlight, particularly the framing of the right to regulate as opposed 

to the interpretive power accorded to arbitrators.41 Indeed, states and regional organizations, 

																																																								
35 See, eg, Anne K. Hoffman, ‘Counterclaims’, ch 36, in Meg Kinnear et al., Building International Investment Law: 
The First 50 Years of ICSID (Wolters Kluwer 2015). 
36 This is a general rule, but in rare circumstances, tribunals have found jurisdiction to hear counterclaims. See, eg, 
Saluka Investments BV v The Czech Republic, UNCITRAL, Decision on Jurisdiction over the Czech Republic’s 
Counterclaim, 7 May 2004. 
37 Ibid at 506-18. See also, eg, Spyridon Roussalis v Romania, ICSID Case No ARB/06/01, Award, 7 December 2011; 
Limited Liability Company AMTO v Ukraine, SCC Case No 080/2005, Final Award, 26 March 2008; RSM Production 
Corporation v Grenada, ICSID Case No ARB/05/14, Award, 13 March 2009; Antoíne Goetz & Consorts and SA 
Affinage des Metaux v Burundi, ICSID Case No ARB/01/2, Award, 21 June 2012; Occidental Petroleum Corporation 
and Occidental Exploration and Production Company v Republic of Ecuador, ICSID Case No ARB/06/11, Award, 5 
October 2012. 
38 See Anne K. Hoffman, ‘Counterclaims’, ch 36, in Meg Kinnear et al., Building International Investment Law: The 
First 50 Years of ICSID (Wolters Kluwer 2015). 
39 This argument is demonstrated in section II(b) of this Chapter. 
40 Vienna Convention on the Law of Treaties (“VCLT”), arts 31-32, 1155 UNTS 331, 8 ILM 689, entered into force 
27 January 1980. 
41 See, eg, Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v Oriental Republic of 
Uruguay, ICSID Case No ARB/10/7 (formerly FTR Holding SA, Philip Morris Products S.A. and Abal Hermanos 
S.A. v Oriental Republic of Uruguay), Award, 8 July 2016; see also CMS Gas Transmission Company v The Republic 
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including the United States and the EU, have sought means through which to safeguard their 

regulatory power to pursue public policy objectives—a sometimes daunting challenge given that 

the international investment system’s raison d’être is to protect and promote investments, not the 

public.42 

 

As a result of the concerns and criticisms addressed above, a slew of “reform” language has 

emerged in a variety of investment treaties since 2004. Nevertheless, no matter how nobly-

intended these provisions may be, we suggest that the nature of “reform” as opposed to novelty 

fails to address the systemic problems inherent in the investment protection system itself, and that 

is why “new” investment disciplines might be needed. 

 

On the forefront of the reformed investment treaties of 2004 were the new model BITs established 

by the United States and Canada.43 Both model treaties included greater specificity with respect to 

fair and equitable treatment and indirect expropriation. The next major reform came through the 

European Parliament’s Resolution of 8 July 2015, which was concerned with the investment 

dispute settlement in TTIP.44 That Resolution stated that: 

 

[S]tandards of protection and definitions of investor and investment should be 

drawn up in a precise legal manner protecting the right to regulate in the public 

interest, clarifying the meaning of indirect expropriation and preventing unfounded 

or frivolous claims.45 

 

																																																								
of Argentina, ICSID Case No ARB/01/8, Award, 12 May 2005; BG Group PLC v The Republic of Argentina, 
UNCITRAL Final Award, 24 December 2007; TSA Spectrum de Argentina S.A. v Argentine Republic, ICSID Case 
No ARB/05/5, Award, 19 December 2008; SUAR International SA v Republic of Argentina, ICSID Case No 
ARB/04/4, Award, 22 May 2014. 
42 See, eg, Catharine Titi, The Right to Regulate in International Investment Law (Hart 2014). 
43 United States 2004 Model BIT, US Dep’t of State <http://www.state.gov/documents/organization/117601.pdf> 
accessed 10 October 2016; Canada 2004 Model BIT <http://www.italaw.com/documents/Canadian2004-FIPA-
model-en.pdf> accessed 10 October 2016. 
44 European Parliament, ‘Negotiations for the Transatlantic Trade and Investment Partnership (TTIP)’ (2015) 
P8_TA(2015)0252 <http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2015-
0252+0+DOC+PDF+V0//EN> accessed 9 October 2016. 
45 Ibid at Section S(2)(d)(14). 
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These trends and ambitions take on varied incarnations in the recent CETA, Singapore, and 

Vietnam agreements, and in the draft versions of several pending agreements, both bilateral and 

unilateral.46 The following section and its subsections will provide a brief analysis of each of the 

pending proposals. 

 

IV. Proposed New Provisions 

 

Probably the most advanced reform language in negotiated legal texts is contained in the draft Free 

Trade Agreements of the EU with Canada, Singapore and Vietnam. Broadly speaking, and drawing 

provisions not necessarily included in all of the treaties, one can identify the following reform 

elements: reaffirmation efforts on the right to regulate, greater specificity in enumerating situations 

that amount to indirect expropriation, the inclusion of full protection and security clauses, the 

inclusion of so-called umbrella clauses, greater specificity in defining fair and equitable treatment, 

and efforts to enumerate specific exceptions to investment treaty provisions, a la GATT Article 

XX. The following subsections will explore each of these reform elements as they appear in TTIP, 

CETA, the EU-Vietnam FTA,47 and the EU-Singapore FTA.48 

 

A. Right to Regulate 

 

A “reaffirmation” of the right to regulate has taken a prominent role in reform language, and at 

least from a political perspective, it is a highly important reform.49 Indeed, the EU-Vietnam FTA, 

Article 13bis(1) explicitly states that “[t]he Parties reaffirm the right to regulate within their 

territories to achieve legitimate policy objectives,” and continues to give an open list of acceptable 

objectives including cultural diversity, public health, and public morals.50 Article 13(2) and (3) lay 

out provisions “[f]or greater certainty” that clarify that the treaty’s language cannot be interpreted 

																																																								
46 See, eg, CETA, EU-Vietnam, EU-Singapore, US-Belarus, US-El Salvador, and US-Uzbekistan, inter alia, 
according to information posted on the US Department of State’s website 
<http://www.state.gov/e/eb/ifd/bit/117402.htm> accessed 10 October 2016. 
47 EU-Vietnam Free Trade Agreement: Agreed Text As of January 2016, European Commission, 1 Febraury 2016 
<http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437> accessed 9 October 2016. 
48 EU-Singapore Free Trade Agreement, negotiations completed 17 October 2014, not yet entered into force. Text of 
ch 9, Investment <http://trade.ec.europa.eu/doclib/docs/2014/october/tradoc_152844.pdf> accessed 9 October 2016. 
49 Art 8.9 CETA. 
50 Art 13bis EU-Vietnam. 
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as a commitment by either party not to change its current regulatory framework in a way that may 

negatively affect a given investment, and cannot require a party to discontinue a subsidy.51 These 

reforms appear to answer concerns respecting both specificity and the sovereignty of the states. 

 

Nevertheless, it is questionable whether such reform provisions, including similar provisions in 

CETA,52 really carry any legal significance. For one thing, it is already well established in arbitral 

practice that investment treatment standards that favor the investor must be balanced against the 

legitimate regulatory interests of the host state.53 One need look no further than the ICSID 

Tribunal’s 8 July 2016 Award in Philip Morris v. Uruguay to encounter a firm declaration that, in 

international arbitral practice, state action that interferes “with foreign property in the valid 

exercise of police power [(i.e. regulatory power)] is not considered expropriation and does not give 

rise to compensation.”54 Moreover, the finding of a public purpose for regulation is already an 

explicit prerequisite of a non-compensable expropriation, as has been affirmed and reaffirmed by 

a number of tribunals.55 Thus, the new provisions on the right to regulate that appear in CETA and 

EU-Vietnam have at least the potential of being tautologies.56 Even if one would not follow this 

rather critical assessment on the value of the explicit recognition of the right to regulate, its legal 

																																																								
51 Ibid at art 13(2), 13(3). 
52 Compare CETA art 19.3(2). 
53 See, eg, Plama Consortium Ltd. v Republic of Bulgaria, ICSID Case No ARB/03/24, Award, 27 August 2008; 
EnCana Corporation v Republic of Ecuador, LCIA Case No UN3481, UNCITRAL, Award, 3 February 2006; ADC 
Affiliate and ADC & ADMC Management Ltd. v Republic of Hungary, ICSID Case No ARB/03/16, Award, 27 
September 2006. See also Ursula Kriebaum, ‘Regulatory Takings: Balancing the Interests of the Investor and the 
State’ (2007) 8(5) J of World Inv & Trade 717-44 (2007). 
54 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v Oriental Republic of Uruguay, 
ICSID Case No ARB/10/7 (formerly FTR Holding SA, Philip Morris Products S.A. and Abal Hermanos S.A. v Oriental 
Republic of Uruguay), Award, 8 July 2016, para 188. This paragraph paraphrases the Respondent’s submission. The 
Tribunal agreed in para 290-91: “[The treaty] must be interpreted in accordance with Article 31(3)(c) of the VCLT 
requiring that treaty provisions be interpreted in the light of ‘[a]ny relevant rules of international law applicable to the 
relations between the parties,’ a reference ‘which includes customary international law’…as [it] has evolved. 
Protecting public health has since long been recognized as an essential manifestation of the State’s police power, as 
indicated also by Article 2(1) of the BIT which permits contracting States to refuse to admit investments “for reasons 
of public security and order, public health and morality.” Ibid at 290-91. This language essentially enshrines the state’s 
right to regulate in arbitral practice as a component of customary international law in accordance with VCLT art 31. 
Ibid at 288-291. See also, eg, InterTrade Holding GmbH v The Czech Republic, PCA Case No 2009-12, Final Award, 
23 May 2012; Nykomb Synergetics Technology Holding AB v The Republic of Latvia, SCC Arbitration No 118/2001, 
Opinion of Prof. Ove Bring and Dr. Richard Happ; Bernard Friedrich Arnd Rüdiger Von Pezold et al v Republic of 
Zimbabwe, ICSID Case No ARB 10/15, Award, 28 July 2015. 
55 Art 8.12 (1)(a) CETA codifies this practice, but the prerequisite is already well-established. See, eg, Tidewater 
Investment SRL and Tidewater Caribe, C.A. v The Bolivarian Republic of Venezuela, ICSID Case No ARB/10/5, 
Award, 13 March 2015; Saipem S.p.A. v The Peoples Republic of Bangladesh, ICSID Case No ARB/05/7, Award, 30 
June 2009; Marvin Feldman v Mexico, ICSID Case No ARB(AF)/99/1, Award, 16 December 2002. 
56 See art 13bis EU-Vietnam; confer CETA art 19.3(2). 
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significance would still probably be limited to informing an arbitral tribunal on the necessity to 

assess the value of the public interest of the host state in a given case. 

 

New in CETA, but applicable only in very specific situations, is the provision that a host state 

remains free—subject to certain conditions—not to issue, renew or maintain a subsidy or to 

withdraw an existing subsidy based on a respective decision of a court, tribunal or other competent 

authority.57 This provision is a direct reaction to cases like Micula v. Romania58 and the numerous 

cases against Spain59 concerning the withdrawal of subsidies in the renewable energy sector. These 

new provisions cannot be said to reflect tribunal decisions in those cases, as many of those cases 

are still pending.60 However, it can be said that the new CETA provisions would restrict the 

flexibility of tribunals in related subsidy disputes. 

 

B. Indirect Expropriation 

 

Provisions regarding indirect or creeping expropriation are responsible for some of the most 

publicly controversial awards issued in international economic law.61 The EU-Vietnam FTA 

exhibits stringent language in response, answering calls for greater specificity in provisions related 

to indirect expropriation. To that end, the Expropriation Annex to the EU-Vietnam FTA, paragraph 

3, confirms both Parties’ “shared understanding” that: 

 

For greater certainty, except in rare circumstances where the impact of a measure 

or series of measures is so severe in light of its purpose that it appears manifestly 

excessive, non-discriminatory measures or series of measures by a Party that are 

																																																								
57 CETA art 8.9(3), 8.9(4). 
58 Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v Romania 
(“Micula v Romania”), ICSID Case No ARB/05/20, Final Award, 11 December 2013. 
59 See, eg, NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v Kingdom of Spain, 
ICSID Case No ARB/14/11, Notice of Arbitration, 23 May 2014; Charanne B.V. and Construction Investments 
S.A.R.L. v The Kingdom of Spain, SCC Arbitration No 062/2012, Final Award, 21 January 2016; RREEF 
Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.A.R.L. v Kingdom of Spain, ICSID 
Case No ARB/13/30, Notice of Arbitration (not public), 22 November 2013. 
60 See ibid 
61 See, eg, National Grid PLC v Argentine Republic, UNCITRAL Arbitration Case 1:09-cv-00248-RBW, Award, 3 
November 2008; BG Group PLC v The Republic of Argentina, UNCITRAL Final Award, 24 December 2007. 



	 14 

designed to protect legitimate public policy objectives do not constitute indirect 

expropriation.62 

 

One question to consider is whether this language, through its specificity, too severely limits the 

situations in which arbitrators can find an indirect expropriation has occurred. For example, one 

might imagine a variety of situations in which a state acts to protect a legitimate public policy 

objective but does so in a manner that is more restrictive than necessary upon foreign investments 

within its territory. In such a situation, it might be preferable to adopt a proportionality standard 

similar to the ones applied by other international courts, e.g., the European Court of Human Rights 

(“ECtHR”).63 Indeed, such an approach has been applied to questions of indirect expropriation 

resulting from political regulatory action at least since the ICSID Tribunal’s decision in Tecmed v. 

Mexico in 2003.64 In that case, the arbitral tribunal cited several ECtHR decisions65 in setting out 

its approach to balancing a state’s duties to the public against an investor’s right to his or her 

investment. That tribunal found that, 

 

in order to determine if they are to be characterized as expropriatory, [the Tribunal 

must consider] whether such actions or measures are proportional to the public 

interest presumably protected thereby and to the protection legally granted to 

investments, taking into account that the significance of such impact has a key role 

upon deciding the proportionality.66 

 

																																																								
62 EU-Vietnam, Expropriation Annex, para 3, p 22 
<http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154210.pdf> accessed 10 October 2016. 
63 See Handyside v United Kingdom, App no 5493/72 (ECtHR, 7 December 1976) p 24 
<http://hudoc.echr.coe.int/eng?i=001-57499> accessed 11 December 2016; Report of 11 May 1984, B 88; Engel and 
Others v The Netherlands, App no 5100/71 (ECtHR, 8 July 1976) p 22 <http://hudoc.echr.coe.int/eng?i=001-57478> 
accessed 11 December 2016; Case of the Sunday Times v United Kingdom, App no 6538/74 (ECtHR, 26 April 1979), 
p 30 <http://hudoc.echr.coe.int/eng?i=001-57583> accessed 11 December 2016; Lingens v Austria, App no 9815/82 
(ECtHR, 8 July 1986), p 103 <http://hudoc.echr.coe.int/eng?i=001-57523> accessed 11 December 2016. 
64 Tecnicas Medioambientales Tecmed S.A. v The United Mexican States, ICSID Case No ARB (AF)/00/2, Award, 29 
May 2003. 
65 Case of Matos e Silva, Lda., and Others v Portugal, App no 15777/89 (ECtHR, 16 September 16 1996), p 19, 
<http://hudoc.echr.coe.int/eng?i=001-58063> accessed 11 December 2016; Case of James and Others v United 
Kingdom, App no 8793/79 (ECtHR, 21 February 1986) pp 19-20 <http://hudoc.echr.coe.int/eng?i=001-57507> 
accessed 11 December 2016. 
66 Tecnicas Medioambientales Tecmed S.A. v The United Mexican States, ICSID Case No ARB (AF)/00/2, Award, 29 
May 2003, para 122. 
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Indeed, reflecting these evolutions, language that indicates a proportionality-based approach was 

suggested during the TTIP negotiations;67 specifically, the Modified EU Draft Proposals on Trade 

in Services, Investment, and Electronic Commerce suggested the following language: 

 

For greater certainty, non-discriminatory measures of general application taken by 

a Party that are designed to protect legitimate public policy objectives do not 

constitute indirect expropriation, if they are necessary and appropriate in light of 

the above mentioned factors and are applied in such a way that they genuinely meet 

the public policy objectives for which they are designed.68 

 

This language places interpretive power back in the hands of the arbitral tribunal in at least two 

ways. First, rather than meeting the EU-Vietnam BIT’s high threshold of “manifestly excessive”, 

the proposed TTIP language would require an evaluative assessment of whether the measures are 

“necessary and appropriate” in light of certain factors. Second, while the EU-Vietnam BIT requires 

only that the measures be designed to protect a legitimate public policy objective, the TTIP 

language additionally requires that the measures be applied in a way that meets those objectives. 

Thus, while the EU-Vietnam language answers calls for greater specificity, the TTIP proposals 

more closely resemble proportionality approaches taken by other international courts,69 and 

accordingly, the reform language regarding indirect expropriation again appears to merely codify 

emerging standards in international practice. 

 

 

 

																																																								
67 ‘TTIP Negotiations: Modified EU Draft Proposals on Trade in Services, Investment and Electronic Commerce’ (2 
July 2013) TRADE B1, B2/asc/2557028. 
68 Ibid 
69 See, eg, the ECtHR cases cited at n 63. See also, eg, Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v United States of America) (Merits, Judgment) ICJ Rep 14 [1986]; Oil Platforms (Islamic Republic of 
Iran v United States of America) (Judgment) ICJ Rep 161 [2003]; Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v Uganda) (Judgment) ICJ Rep 168 [2005]; WTO, Decision by the Arbitrators, 
European Communities – Regime for the Importation, Sale and Distribution of Bananas – Recourse to Arbitration by 
the European Communities under Article 22.6 of the DSU (EC – Bananas III) (9 April 1999) WT/DS27/ARB, para 
6.16; WTO, Appellate Body Report, United States-Transitional Safeguard Measure on Combed Cotton Yarn from 
Pakistan (US – Cotton Yarn) (October 8 2001) WT/DS192/AB/R, para 120; WTO, Decision by the Arbitrators, Brazil 
– Export Financing Programme for Aircraft – Recourse to Arbitration by Brazil under Article 22.6 of the DSU and 
Article 4.11 of the SCM Agreement (Brazil – Aircraft) (August 28 2000) WT/DS46/ARB, para 3.51. 
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C. Full Protection and Security 

 

Greater specificity can also be seen in the protection and security clauses of the CETA and the 

EU-Vietnam FTA. The CETA, reacting to cases such as Mondev v. United States,70 clarifies that 

“‘full protection and security’ refers to the Party’s obligations relating to physical security of 

investors and covered investments.”71 Such language surely restricts interpretive scope by limiting 

the clause’s protection only to physical security, but ensuring that security is extended to both 

investments and people.72 

 

Curiously, the EU-Vietnam BIT embellishes upon this language. That treaty states: 

 

For greater certainty, ‘full protection and security’ relates to the Party’s obligations 

to act as may be reasonably necessary to protect physical security of investors and 

covered investments. [Emphasis added.]73 

 

The added “reasonably necessary” requirement highlights a broader systemic problem that is the 

subject of the next section of this Chapter, namely, the lack of state ability to bring counterclaims 

against investors. Nevertheless, the “reasonably necessary” requirement may incorporate 

interpretive leeway to safeguard states against excessive claims from investors whose physical 

security (or the physical security of investments) has been compromised by circumstances wholly 

unforeseeable to and unpreventable by the state. Such language does not go to great lengths to 

answer calls for greater specificity in FTAs; to the contrary, the EU-Vietnam language appears to 

accord a new realm of interpretive authority to arbitrators. Moreover, in observing the ICSID’s 

decisions in cases such as Asian Agricultural Products,74 which used the “reasonably necessary” 

																																																								
70 Mondev International Ltd. v United States of America, ICSID Case No ARB(AF)99/2, Award, 11 October 2002, 
paras 115-16. Mondev broke with the 1920s Neer application of full faith and security, finding that a breach of 
“security” need not be “egregious” or “outrageous” by modern standards. It distinguished its finding by emphasizing 
that Neer articulated the standard in application to a physical person, not to physical property. Ibid 
71 CETA art 8.10, para 5. 
72 This application of “full protection and security” was first articulated in U.S.A. (L.F. Neer) v United Mexican States, 
Decision of the General Claims Commission, United States-Mexico, 15 October 1926, Opinions of Commissioners, 
1927, reproduced in The American Journal of International Law, 555-56; 3 ILR 213. 
73 EU-Vietnam FTA, ch 8, art 14, para 4. 
74 Asia Agricultural Products Ltd. (AAPL) v Republic of Sri Lanka, ICSID Case No ARB/87/3, Final Award, 27 June 
1990, para 8. The Tribunal stated that with respect to “Art. 4(2) [of the UK-Sri Lanka BIT], the Government’s liability 
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qualifier to assess regulatory actions even where that language was absent from a BIT, we can 

again observe that the new EU-Vietnam language merely codifies existing practice rather than 

truly addressing any call for reform. 

 

D. Umbrella Clauses 

 

Most umbrella clauses contain broad and simple form language75 that has been interpreted since 

2003 to allow investors to claim a breach of contract or other agreement as a violation of the BIT 

containing the clause.76 This essentially elevates contractual agreements of the state to judgment 

in international tribunals. While CETA’s proposed umbrella clause is relatively classic,77 the 

Vietnam and Singapore agreements contain certain embellishments. The EU-Vietnam FTA Article 

14 reads: 

 

Where a Party has entered into a written agreement with investors of the other Party 

or their investments referred to in Article 13 [Scope of section II Investment 

Protection] that satisfies all of the following conditions, that Party shall not breach 

the said agreement through the exercise of governmental authority. The conditions 

are:  

																																																								
thereunder would not arise except in the case that Claimant succeeds in providing the proof that the counter-insurgency 
actions were not reasonably necessary or that the governmental security forces caused excessive destruction” 
[emphasis added]. However, Article 4(2) of the Sri Lanka BIT makes no mention of the “reasonably necessary” 
standard. Paragraph 2(b) of Article 4 likely provides the basis of the Tribunal’s interpretation. That subparagraph 
requires compensation for losses suffered resulting from the Government’s “destruction of their property by its forces 
or authorities which was not caused in combat action or was not required by the necessity of the situation.” UK-Sri 
Lanka Agreement for the Promotion and Protection of Investments, art 4(2)(b), entered into force on 18 December 
1980 <http://investmentpolicyhub.unctad.org/Download/TreatyFile/2293> accessed 10 October 2016. 
75 A comprehensive version of an umbrella clause typically reads: “Each Contracting Party shall observe any 
obligation it may have assumed with regard to investments.” See, eg, Katia Yannaca-Small, ‘Interpretation of the 
Umbrella Clause in Investment Agreements’, in Organization for Economic Cooperation and Development, 
International Investment Law: Understanding Concepts and Tracking Innovations (OECD 2008). 
76 Société Générale de Surveillance S.A. v Islamic Republic of Pakistan, ICSID Case No ARB/01/13, Decision of the 
Tribunal on Objections to Jurisdiction, 6 August 2003, paras 166-67; Société Générale de Surveillance S.A. v Republic 
of the Philippines, ICSID Case No ARB/02/6, Decision of the Tribunal on Objections to Jurisdiction, 29 January 2004, 
paras 115, 119. The SGS v Philippines tribunal commented that the umbrella clause of the Swiss-Pakistan BIT is 
“formulated in different and rather vaguer terms” and is “less clear and categorical.” Ibid at para 119. 
77 Although the CETA umbrella clause largely mirrors the umbrella clause in the EU Model BIT, some have criticized 
the wording of the umbrella clause for failing to address all uncertainties regarding the effects and scope of application 
of umbrella clauses still existing in arbitral jurisprudence. See, eg, Anna De Luca, ‘Umbrella Clauses and Transfer 
Provisions in the (Invisible) EU Model BIT’ (2014) J World Inv & Trade 506, 512. 
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(a) the written agreement is concluded and takes effect after the date of 

entry into force of this Agreement;  

(b) the investor relies on that written agreement in deciding to make or 

maintain an investment referred to in article in Article 13…other than 

the written agreement itself and the breach causes actual damages to that 

investment;  

(c) the written agreement

 

creates an exchange of rights and obligations in 

connection to the said investment, binding on both parties; and  

(d) the written agreement does not contain a clause on the settlement of 

disputes between the parties to that agreement by international 

arbitration.78 

 

Footnote 18 clarifies that “written agreement” refers to: 

 

[A]n agreement in writing, entered into by a Party with an investor of the other 

Party or their investment, referred to in Article 13…and negotiated and executed 

by both Parties, whether in a single instrument or multiple instruments.79 

 

The EU-Vietnam language frames the umbrella clause positively: if a given agreement to which a 

government is bound fulfills the predefined conditions in Article 14, that Party to the FTA cannot 

breach that agreement. If it does, it brings that breach within the jurisdiction of an international 

arbitral tribunal. By contrast, the EU-Singapore FTA, enacted just a year earlier, frames the 

triggering of its umbrella clause negatively. Article 9.4 of that FTA reads: 

 

Where a Party, itself or through any entity mentioned in paragraph 5 of Article 9.1 

(Definitions), had given a specific and clearly spelt out commitment in a contractual 

written obligation

 

towards a covered investor of the other Party with respect to the 

covered investor’s investment or towards such covered investment, that Party shall 

																																																								
78 Footnotes excluded. EU-Vietnam FTA, ch 8, art 14. 
79 Ibid at note 18. 
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not frustrate or undermine the said commitment through the exercise of its 

governmental authority

 

either: 

 

(a) deliberately; or 

(b) in a way which substantially alters the balance of rights and obligation 

in the contractual written obligation unless the Party provides 

reasonable compensation to restore the covered investor or investment 

to a position which it would have been in had the frustration or 

undermining not occurred.80 

 

Notably, the EU-Singapore FTA introduces a “substantial alteration” standard for determining 

whether a Party frustrated or undermined a commitment. It moreover places interpretive power in 

the hands of the arbitrator to balance the “rights and obligations” that amount to a frustration or an 

undermining of a commitment. Again, this language can be seen as a codification of existing 

practice, particularly with regard to the ICSID Argentina cases.81 

 

E. Fair and Equitable Treatment 

 

At first glance, far-reaching reforms have been adopted with regard to the fair and equitable 

treatment standard. Instead of only referring to “fair and equitable treatment” as a rather vague 

legal term, a list of specific measures constituting a breach of fair and equitable treatment is 

included in the investment protection chapter of the recent FTAs of the EU. This list includes the 

following measures: denial of justice; fundamental breach of due process and similar measures; 

manifest arbitrariness; target discrimination based on gender, race and the like; and abusive 

treatment of investors.82 Specifically, Article 8.10 paragraph 2 CETA stipulates that 

 

																																																								
80 Footnotes excluded. EU-Singapore FTA, ch 9, art 9.4. 
81 See, eg, El Paso Energy International Company v The Argentine Republic, ICSID Case No ARB/03/15, Decision 
on Jurisdiction of 27 April 2006; arguments of the parties in Siemens A.G. v The Argentine Republic, ICSID Case No 
ARB/02/8, Award, 6 February 2007. 
82 CETA art 8.10(2).  
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[a] Party breaches the obligation of fair and equitable treatment referenced in 

paragraph 1 if a measure or series of measures constitutes: 

 

(a) denial of justice in criminal, civil or administrative proceedings; 

(b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings; 

(c) manifest arbitrariness; 

(d) targeted discrimination on manifestly wrongful grounds, such as gender, 

race or religious belief; 

(e) abusive treatment of investors, such as coercion, duress and harassment; 

or 

(f) a breach of any further elements of the fair and equitable treatment 

obligation adopted by the Parties in accordance with paragraph 3 of this 

Article.83 

 

These provisions might appear to stand in contrast to the 1920s Neer standard, which required a 

stringent “egregious and shocking” threshold for state behavior to amount to a breach of fair and 

equitable treatment.84 However, more recent decisions have distinguished certain elements of Neer 

whilst upholding its core standard in flexible terms.85 In Glamis Gold v. United States, a 

UNCITRAL Tribunal adjudicating the fair and equitable treatment standard found: 

 

[A]lthough situations may be more varied and complicated today than in the 1920s, 

the level of scrutiny is the same. The fundamentals of the Neer standard thus still 

apply today: to violate the customary international law minimum standard of 

treatment codified in Article 1105 of the NAFTA, an act must be sufficiently 

egregious and shocking—a gross denial of justice, manifest arbitrariness, blatant 

																																																								
83 Footnotes omitted. Ibid 
84 U.S.A. (L.F. Neer) v United Mexican States, Decision of the General Claims Commission, United States-Mexico, 
15 October 1926, Opinions of Commissioners, 1927, reproduced in The American Journal of International Law, 555-
56; 3 ILR 213. See also Mondev International Ltd. v United States of America, ICSID Case No ARB(AF)99/2, Award, 
11 October 2002, paras 115-16. Mondev broke with the 1920s Neer application of full faith and security, finding that 
a breach of “security” need not be “egregious” or “outrageous” by modern standards. It distinguished its finding by 
emphasizing that Neer articulated the standard in application to a physical person, not to physical property. Ibid 
85 Ibid 
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unfairness, a complete lack of due process, evident discrimination, or a manifest 

lack of reasons—so as to fall below accepted international standards and constitute 

a breach of Article 1105(1). The Tribunal notes that one aspect of evolution from 

Neer that is generally agreed upon is that bad faith is not required to find a violation 

of the fair and equitable treatment standard, but its presence is conclusive evidence 

of such. Thus, an act that is egregious or shocking may also evidence bad faith, but 

such bad faith is not necessary for the finding of a violation. The standard for 

finding a breach of the customary international law minimum standard of treatment 

therefore remains as stringent as it was under Neer; it is entirely possible, however 

that, as an international community, we may be shocked by State actions now that 

did not offend us previously.86 

 

With this decidedly flexible reaffirmation of Neer’s fundamentals in mind, and turning back to the 

provisions of Article 8.10 CETA, one can observe several evolving (post-Neer) principles of 

customary international law reflected in that Article’s subparagraphs. For example, Article 

8.10(2)(a) CETA’s reference to the “denial of justice in criminal, civil or administrative 

proceedings” mirrors the European Convention on Human Rights’ Article 6, which protects an 

individual’s right to a fair trial “[i]n the determination of his civil rights and obligations or of any 

criminal charge against him”.87 However, Article 8.10(2)(b) appears to limit the customary 

interpretation of this right by limiting a finding of FET breaches to “a fundamental breach of due 

process”.88 This language implies that only serious or even grave breaches of due process can be 

considered violations, whereas an interpretation abiding only by Glamis Gold and customary 

international law could include any breach of due process rights. Similarly, Article 8.10(2)(c) 

CETA requires “manifest arbitrariness”, which limits the scope of arbitrary discrimination that can 

fall under the FET provisions. And for better or for worse, Article 8.10(2)(d) brings into the scope 

of investment treaty tribunals an element previously reserved to human rights law by forbidding 

discrimination based on “manifestly wrongful grounds, such as gender, race or religious belief.” 

																																																								
86 Glamis Gold v United States, UNCITRAL, Award, 8 June 2009 <http://www.italaw.com/sites/default/files/case-
documents/ita0378.pdf> accessed 10 October 2016. 
87 European Convention on Human Rights (“ECHR”), art 6. 
88 Emphasis added. CETA, ch 8, art 8.10(2)(b). 
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Finally, after restricting the interpretive power of arbitral tribunals by limiting “vagueness” 

through specificity in Article 8.10(2), CETA opens up the interpretive landscape Article 8.10(4): 

 

When applying the above fair and equitable treatment obligation, a Tribunal may 

take into account whether a Party made a specific representation to an investor to 

induce a covered investment, that created a legitimate expectation, and upon which 

the investor relied in deciding to make or maintain the covered investment, but that 

the Party subsequently frustrated.89 

 

Notably, the tribunal is accorded discretion as to whether to consider representations a state made 

to an investor in courting the investor prior to an investment in deciding whether the FET standard 

was violated. The tribunal is also accorded interpretive power in determining what constitutes a 

“legitimate expectation” on the part of the investor in light of those representations. 

 

Overall, as with so many other reforms, the reforms in FET codification appear generally to reflect 

standards that already exist in customary international law. Indeed, in actual practice, there are no 

arbitral cases indicating that the FET standard undermines a government’s legitimate right to 

regulate in the public interest or chills regulatory activity.90 However, it would appear that 

codification of these standards provides less protection for investors through terms requiring that 

arbitrary treatment be “manifest” or that breaches of due process be “fundamental.” Moreover, 

actually codifying arbitral practice in treaty language restricts the interpretive flexibility of arbitral 

tribunals. 

 

 

 

 

 

																																																								
89 CETA, ch 8, art 8.10(4). 
90 See, eg, Christian Tietje and Freya Baetens, “The Impact of Investor-State Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership” (2015) 
<https://www.rijksoverheid.nl/documenten/rapporten/2014/06/24/the-impact-of-investor-state-dispute-settlement-
isds-in-the-ttip> accessed 11 December 2016 ; Gary H. Sampliner, ‘Arbitration of Expropriation Cases Under U.S. 
Investment Treaties—A Threat to Democracy or the Dog That Didn’t Bark?’ (2003) 18 ICSID Rev 1. 
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F. General Exceptions 

 

Art. 9.3 of the EU-Singapore FTA91 sets out general exceptions to the non-discrimination 

requirements similar to those found in Art. XX of the General Agreement on Tariffs in Trade 1994 

(“GATT”).92 Both treaties set out general exceptions that allow states to accord less favorable 

treatment to international interests than to domestic ones. While GATT Art. XX applies to 

restrictions on trade, Art. 9.3 EU-Singapore applies to covered investments.93 

 

At first glance, the Singapore FTA indeed accords greater regulatory freedom to states by allowing 

domestic lawmakers to privilege domestic investors in situations where it is necessary to protect 

domestic interests, for example, regarding public morals or human life or health. However, the 

EU-Singapore FTA’s adoption of some GATT language in no way implicates a shift toward the 

dispute settlement process employed to bring claims under the GATT and its sister treaties in the 

WTO system. That system, at least as far as directionality of claims are concerned, presents a truly 

symmetrical system of liability between parties to a given dispute, because any WTO member can 

initiate proceedings against any other WTO member.94 Granted, the WTO system has other 

problems of asymmetry,95 especially asymmetry between parties to treaty negotiations, but 

because those are asymmetries in establishing procedure (and substance),96 not in procedure itself, 

those debates are outside the scope of this Chapter. The important point at this juncture is that, 

although general exceptions to non-discrimination have been introduced in international 

investment law as so-called “reforms,” in practice, they do not reform the directionality of 

																																																								
91 EU-Singapore FTA, ch 9, art 9.3. 
92 GATT 1994, art XX: General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1A, The Legal Texts: The Results of the Uruguay Round of 
Multilateral Trade Negotiations, 17 (1999), 1867 U.N.T.S. 187, 33 I.L.M. 1153 (1994) (hereinafter “GATT”). 
93 Ibid. Compare EU-Singapore FTA, ch 9, art 9.3. 
94 Any state party can bring a complaint under any of the WTO’s covered agreements pursuant to the DSU, Dispute 
Settlement Rules: Understanding on Rules and Procedures Governing the Settlement of Disputes, Marrakesh 
Agreement Establishing the World Trade Organization, Annex 2, The Legal Texts: The Results of the Uruguay Round 
of Multilateral Trade Negotiations, 354 (1999), 1869 U.N.T.S. 401, 33 I.L.M. 1226 (1994). 
95 See, eg, Joost Pauwelyn, ‘A Typology of Multilateral Treaty Obligations: Are WTO Obligations Bilateral or 
Collective in Nature?’ (2003) 14 European J Int L 907-951; see also J. Langille, ‘Neither Constitution nor Contract: 
Understanding the WTO by Examining the Legal Limits on Contracting Out Through Regional Trade Agreements’ 
(2011) 86 NYU L Rev 1482-1518. 
96 See ibid. Pauwelyn argues that WTO law is essentially a multilateralization of bilateral negotiations between states, 
and that because the initial bilateral negotiations that eventually become “multilateralized” are often asymmetrical in 
terms of state bargaining power, the multilateral system too exhibits an asymmetrical character. 
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investment claims, and accordingly, do not address the asymmetry of the system. As a result, the 

transplant of existing international standards through the inclusion of well-known GATT-inspired 

provisions again represent a continuation of existing international arbitration practice rather than 

any genuine reform to the existing system. 

 

V. Conclusions on Current State of Reform 

 

As demonstrated in the sections above, there are varying degrees of success in the reform proposals 

and provisions put forth in international investment law since 2004. On the one hand, states have 

adopted some welcome clarifications addressing investment treaty provisions that placed too great 

an interpretive power in the hands of arbitrators, for example with respect to fair and equitable 

treatment.97 On the other hand, the reforms have not addressed or given rise to new problematic 

restrictions on investment protection, for example with respect to indirect expropriation 

provisions.98 Overall, the proposed and enacted reforms have clarified within the limits of what 

can be clarified. Perhaps more than anything, the reform provisions since 2004 have clarified the 

limits of using greater specificity in treaty drafting as a tool to curb the interpretive power of 

arbitrators. That is, they elucidated the boundaries of what can be addressed through specificity 

alone. Moreover, the reforms do not appear to actually reform anything about how the system 

functions: interpretive power for arbitrators remains vast, and as can be seen especially through 

existing right to regulate and FET reforms, most of the language bringing greater specificity to 

investment treaties merely codifies established arbitral practice. 

 

Finally, while greater specificity may address some of the problems with the current international 

investment system, it is inadequate to address a more systemic problem that plagues the project of 

reform itself: state-investor claim directionality. That is, simply put, the lack of investor liability 

to the state. Accordingly, the next section of this Chapter will illustrate the dilemma of the current 

reforms proposals and attempt to explain all of those proposals are inadequate to alleviate the 

dilemma. This will lead to the final part of this Chapter which will present a somewhat radical new 

																																																								
97 See Section IV(e) of this Chapter. 
98 Ibid at Section IV(b). 
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approach to investment protection which is in line with the so called UN protect, respect and 

remedy framework. 

 

VI. Structural Problem of Current Reform Attempts 

 

Much of what the reforms in international investment agreements since 2004 have tried to achieve 

is greater protection for a state that finds itself caught between a potential financial obligation to 

an investor and a public policy obligation to its citizens. However, reforms that merely attempt to 

provide predictability through specificity fail to address the greater systemic problem that leads to 

this dilemma: namely, the fact that the international investment system only imposes obligations 

on states, not on investors. Indeed, as the ICSID in Spyridon Roussalis v. Romania put it: 

 

The Tribunal … considers that the … BIT limit[s] jurisdiction to claims brought by 

investors about obligations of the host State. The meaning of the ‘dispute’ is the 

issue of compliance by the State with the BIT. … the BIT imposes no obligations 

on investors, only on contracting States.99 

 

The evolution of ICSID jurisdictional decisions since Roussalis have shown a very limited 

universe of situations in which states can actually bring counterclaims against investors after 

investors initiate proceedings against states.100 Moreover, as Roussalis makes clear, the state has 

no opportunity to initiate claims against investors because the international investment system as 

such imposes no positive obligations on investors vis a vis states.101 Thus, limitations on 

counterclaims and the absence of a right to bring a claim as such for states present a glaring 

dilemma in light of the current dominant reform proposals. 

 

																																																								
99 Emphasis added. Spyridon Roussalis v Romania, ICSID Case No ARB/06/1, Award, 7 Dec 2011, para 869, 871. 
100 See, eg, Antoíne Goetz & Consorts and SA Affinage des Metaux v Burundi, ICSID Case No ARB/01/2, Award, 21 
June 2012; Occidental Petroleum Corporation and Occidental Exploration and Production Company v Republic of 
Ecuador, ICSID Case No ARB/06/11, Award, 5 October 2012. See also older decisions, eg, Saluka Investments BV v 
The Czech Republic, UNCITRAL, Decision on Jurisdiction over the Czech Republic’s Counterclaim, 7 May 2004; 
Limited Liability Company AMTO v Ukraine, SCC Case No 080/2005, Final Award, 26 March 2008; RSM Production 
Corporation v Grenada, ICSID Case No ARB/05/14, Award, 13 March 2009. 
101 See Spyridon Roussalis v Romania, ICSID Case No ARB/06/1, Award, 7 Dec 2011, para 869, 871; see also ibid 
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This dilemma may best be highlighted by conceptualizing the three primary possibilities for reform 

to the current international investment system. First, because the system exists to address the 

necessity of protecting international investors in situations in which they are legally weak (i.e. 

investing in foreign states subject to foreign legal systems in which investments are legally subject 

only to the domestic dispute settlement system), the system could be reformed to limit the rights 

of states. However, this is not a realistic option, at the very least for political reasons.102 

 

Second, because the state is conceptualized as an equal partner in an international investment 

agreement but as a sovereign entity, the system could be reformed to limit the rights of investors. 

However, as we have shown in previous sections, reforms to the current system that attempt to 

emphasize state equality run counter to the logic of a system in which investment agreements pose 

obligations only on states and counterclaims by states are permitted only where investors agree to 

permit them. The reform attempts in this area, at best, codify existing international arbitral practice 

and provide greater predictability, but they do not address the systemic inequality of the structure. 

 

The third possibility for reforming the system is addressing the inherently asymmetrical structure 

of investment treaties. While the first two options (investor protection and state 

equality/sovereignty) cast treaty language as culprit and attempt to ensure predictability through 

specificity, the third possibility addresses the structure of the system and therefore allows for 

recognition that some degree of vagueness is not only inherent in treaty language, it also provides 

necessary flexibility. Rather than limiting the rights of the state or limiting the rights of the investor 

as a general matter, reforming the asymmetrical structure to one that allows both investors and 

states to bring claims would enshrine the interests of both parties and limit rights only as necessary 

where obligations are breached or infringed. It would also live up to Professor Ruggie’s Guiding 

Principles on Business and Human Rights enshrined in the U.N.’s 2011 Protect, Respect and 

Remedy Framework.103 

																																																								
102 See, eg, Philipp Harms, International Investment, Political Risk and Growth, p 72 (Kluwer Academic Publishing 
2000); Multilateral Investment Guarantee Agency, World Investment and Political Risk 2010, p 19 (World Bank 
2011). 
103 Office of the High Commissioner on Human Rights (“OHCHR”), Guiding Principles on Business and Human 
Rights: Implementing the United Nations Protect, Respect and Remedy Framework, HR/PUB/11/04 (United Nations 
2011) <http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf> accessed 10 October 
2016; see also John Ruggie for the Human Rights Council, “Protect, Respect and Remedy: A Framework for Business 
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VII. Toward a Symmetrical System of International Investment Law 

 

Establishing a symmetrical system in international investment law would foster the common 

reform goals of coherence and cooperation of the stakeholders within the system. While the current 

asymmetrical system provides rights only for investors and imposes obligations only on states, a 

symmetrical system would provide rights and impose obligations on both states and investors.  

 

Attempts to mitigate the asymmetry of investment law are already emerging in international 

investment treaties, although no comprehensive counterclaim provision has yet to go into force. 

Indeed, India’s 2015 Draft Model BIT included language that would have altered the established 

arbitral practice in Article 14.11: 

 

A Party may initiate a counterclaim against the Investor or Investment for a breach 

of the obligations set out under Articles 9, 10, 11 and 12 of Chapter III of this Treaty 

[corruption, disclosure, taxation, compliance with host state law] before a tribunal 

established under this Article and seek as a remedy suitable declaratory relief, 

enforcement action or monetary compensation.104 

 

For reasons beyond the scope of this Chapter, this language was later dropped in India’s new 2016 

Draft Model BIT.105 However, a provision that has not been dropped but has yet to enter into force 

can be found in the Investment Chapter of the proposed Trans-Pacific Partnership Agreement 

(“TPP”).106 TPP Chapter 9 Article 9.19(2) reads: 

 

																																																								
and Human Rights” (7 April 2008) A/HRC/8/5 <https://business-humanrights.org/sites/default/files/reports-and-
materials/Ruggie-report-7-Apr-2008.pdf> accessed 10 October 2016. 
104 2015 India Draft Model BIT, ch 14, art 14.11 
<https://www.mygov.in/sites/default/files/master_image/Model%20Text%20for%20the%20Indian%20Bilateral%20
Investment%20Treaty.pdf> accessed 10 October 2016. 
105 2016 Model Text for the Indian Bilateral Investment Treaty 
<http://finmin.nic.in/the_ministry/dept_eco_affairs/investment_division/ModelBIT_Annex.pdf> accessed 10 
October 2016. 
106 TPP, ch 9. 



	 28 

When the claimant submits a claim pursuant to [TPP Chapter 9], the respondent 

may make a counterclaim in connection with the factual and legal basis of the claim 

or rely on a claim for the purpose of a set off against the claimant.107 

 

The footnote 32 to that provision reads: 

 

In the case of investment authorisations, this paragraph shall apply only to the 

extent that the investment authorisation, including instruments executed after the 

date the authorisation was granted, creates rights and obligations for the disputing 

parties.108 

 

This language more or less mirrors existing treaty practice, which all but precludes the possibility 

of state counterclaims against investors. Under footnote 32, like the ICSID found in Roussalis v. 

Romania and other cases,109 a state could bring a counterclaim only where an investor has agreed 

a priori to a justiciable obligation.110 There are no broad categories for justiciable counterclaims 

in TPP Art. 9.19(2) or footnote 32, such as those present in the 2015 Draft Model India BIT—i.e., 

corruption, disclosure, taxation, and compliance with host state law.111 Rather than allowing for a 

revival of state ability to counterclaim, as an initial glance at TPP Art. 9.19 might indicate, footnote 

32 would essentially limit the ability of a state party to the TPP to the same limitations set out in 

Roussalis: the state could only bring a counterclaim where the investor agrees that the counterclaim 

can be brought beforehand.112 Once again, the alleged “reforms” to the existing system merely 

codify established arbitral practice: even the TPP’s effort to reestablish counterclaims are rendered 

nominal by footnote 32. Accordingly, while TPP Article 9.19(2) may represent an effort to move 

																																																								
107 Ibid at art 9.19(2). 
108 Ibid at note 32. 
109 Spyridon Roussalis v Romania, ICSID Case No ARB/06/1, Award, 7 Dec 2011, para 869, 871; see also Antoíne 
Goetz & Consorts and SA Affinage des Metaux v Burundi, ICSID Case No ARB/01/2, Award, 21 June 2012; 
Occidental Petroleum Corporation and Occidental Exploration and Production Company v Republic of Ecuador, 
ICSID Case No ARB/06/11, Award, 5 October 2012. See also older decisions, eg, Saluka Investments BV v The Czech 
Republic, UNCITRAL, Decision on Jurisdiction over the Czech Republic’s Counterclaim, 7 May 2004; Limited 
Liability Company AMTO v Ukraine, SCC Case No 080/2005, Final Award, 26 March 2008; RSM Production 
Corporation v Grenada, ICSID Case No ARB/05/14, Award, 13 March 2009. 
110 Ibid 
111 See India 2015 Draft Model BIT, ch 14, art 14.11. 
112 Spyridon Roussalis v Romania, ICSID Case No ARB/06/1, Award, 7 Dec 2011, para 869, 871; see also  



	 29 

toward greater symmetry, it does not go far enough. Only a provision like the discarded one in the 

2015 Model India BIT could take significant steps toward a more symmetrical system.   

 

Moreover, and more generally, efforts to restore the state’s ability to bring counterclaims still fail 

to impose positive obligations on investors and create investor liability only after an investor has 

already initiated a claim against the state. Thus, although reform provisions such as those in the 

TPP and the 2015 India Model BIT may increase liability for investors, they do not go far enough 

to encourage investor responsibility before the arbitral stage. 

 

Indeed, all of the challenges so far identified to the legitimacy of the international investment 

system could be addressed through a new symmetrical international investment structure that 

establishes a cause of action for both states and investors based on rights and obligations 

recognized in accordance with public international law. To this end, John Ruggie, the UN Special 

Representative on Business and Human Rights, proposed a set of Guiding Principles on Business 

and Human Rights, which were endorsed by the UN Human Rights Council in June 2011.113 

Paragraph 1, which sets out the grounding assumptions of the Guiding Principles, grants explicit 

recognition to: 

 

(a) States existing obligations to respect, protect and fulfill human rights and 

fundamental freedoms; 

(b) The role of business enterprises as specialized organs of society performing 

specialized functions, required to comply with all applicable laws and to 

respect human rights; 

(c) The need for rights and obligations to be matched to appropriate and 

effective remedies when breached.114 

 

																																																								
113 OHCHR, Guiding Principles on Business and Human Rights: Implementing the United Nations Protect, Respect 
and Remedy Framework, HR/PUB/11/04 (United Nations 2011) 
<http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf> accessed 10 October 2016 
(hereinafter “Guiding Principles”). 
114 Ibid 
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Adherence to the Guiding Principles would necessitate a symmetrical structure of the international 

investment regime that employed a combination of obligations for states and responsibility 

requirements for business partners. In accordance with the Principles, it should be recognized that, 

as articulated in the 1948 UN Universal Declaration on Human Rights, businesses are “specialized 

organs of society” and that they must “comply with all applicable laws and…respect human 

rights”,115 just like the language of the defunct 2015 Draft India Model BIT suggested (e.g. through 

its allowance of counterclaims in international tribunals for investor noncompliance with domestic 

laws).116 Moreover, Paragraph 1(a) refers to “existing obligations” set out already in the 2008 

“Respect, Protect and Remedy” Framework proposed by UN Special Representative John Ruggie 

and endorsed by the UN Human Rights Council.117 That document rests on three essential pillars: 

 

[T]he state duty to protect against human rights abuses by third parties, including 

business, through appropriate policies, regulation, and adjudication; the corporate 

responsibility to respect human rights, which means to act with due diligence to 

avoid infringing on the rights of others and to address adverse impacts that occur; 

and greater access by victims to effective remedy, both judicial and non-judicial.118 

 

Notably, while this language imposes a positive duty on states to protect human rights through 

state policy and action, it imposes only a “responsibility” rather than a “duty” on business 

enterprises to protect human rights, likely in recognition of the fact that states, not private 

enterprises, are bound by international human rights obligations.119 Accordingly, reform of the 

international investment regime could not impose one-way obligations on business enterprises and 

remain congruent with the UN Guiding Principles for Businesses. To the contrary, reforms must 

also incorporate the right of access to remedies in the Framework as well as the Guiding Principles 

Paragraphs 1(b) and 1(c), which emphasize the need for business enterprises to cooperate with 

																																																								
115 Universal Declaration of Human Rights, Preamble, 217 A (III), 10 December 1948. 
116 2015 Draft India Model BIT, ch 14, art 14.11. 
117 John Ruggie, HRC, “Protect, Respect and Remedy: A Framework for Business and Human Rights”, A/HRC/8/5, 
7 April 2008 <https://business-humanrights.org/sites/default/files/reports-and-materials/Ruggie-report-7-Apr-
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states in ensuring that victims of human rights violations have traditional due process guarantees 

(i.e. the right to “effective remedy, both judicial and non-judicial”120).121 

 

Thus, a symmetrical international investment regime, pursuant to the UN Guiding Principles and 

arguably existing international law, should ensure the rule of law by the state as an essential 

component through the imposition of good governance obligations on states, but should also 

ensure “responsibility” of enterprises as “organ[s] of society”, pursuant to the Guiding Principles 

and the Preamble to the Universal Declaration of Human Rights.122 While the current asymmetrical 

system discourages investor-state cooperation by imposing obligations only on states, a 

symmetrical system that accomplishes a balanced system of rights and obligations of states and 

business enterprises would foster cooperation by restoring bargaining power to both stakeholders. 

 

VIII. Conclusion 

 

As we have demonstrated in the sections above, current discussions on reform disregard the logic 

of the system. The reform proposals attempt to limit investors rights and accord greater protection 

to states in international investment disputes, but they only do so by codifying existing arbitral 

practice or by shifting the interpretive power of arbitrators from one flexible wording to another 

within a given BIT. Attempts to protect the right of states to regulate, then, run counter to the logic 

of an asymmetric system which, by design, assigns only rights to investors and only obligations to 

states. Therefore, current reform proposals that remain within an asymmetrical structure fail to 

convince as they are in contradiction to the system: the only existing international legal system 

that accords rights without obligations to one party and obligations without rights to another. 

Accordingly, “replacing the current system”—for example with a twenty-one member investment 

court as proposed for the TTIP by the EU Commission and Parliament123 and the other investment 
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courts already contained in the text of CETA124 and the EU-Vietnam FTA125—would require a 

change of the system. Whether or not this is advisable is a question we will leave for another 

juncture. 

																																																								
124 European Commission, “Investment Provisions in the EU-Canada Free Trade Agreement (CETA)” 
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